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Subject: Staff Recommendation to Reopen the Public Hearing Record; Maine Mountain Power, LLC, Zoning Petition ZP 702, Redington Twp., Franklin County



Administrative History

In December of 2005, Maine Mountain Power, LLC (MMP) submitted a petition to rezone 1,004 acres in Redington Township, Franklin County from (P-MA) Mountain Area Protection Subdistrict to (D-PD) Planned Development Subdistrict for a 90 megawatt windfarm consisting of 30 turbines located in two separate parcels on Redington Pond Range and Black Nubble Mountain. 

A public hearing for Zoning Petition ZP 702 was held from August 2 to 4, 2006 in Carrabassett Valley, Maine, and the record of the hearing remained open until August 21, 2007 to allow all interested parties to file written statements and rebuttal with the Commission.  Fifteen parties were granted Intervenor status, and the National Park Service participated in the hearing in its capacity as a government agency.  

During the hearing, testimony in support of and in opposition to the project was presented. Testimony included comments from the Natural Resources Council of Maine (NRCM), suggesting that the petitioner revise its proposal to develop only Black Nubble Mountain to reduce the size of the development area and the potential for impacts.  NRCM also presented testimony that the reduced-size windfarm could be economically viable.

On January 24, 2007, the Commission considered staff’s recommendation to approve the project as proposed by the petitioner.  The Commission did not act on the staff recommendation, but instead instructed staff to draft a denial decision.  The Commission’s comments reflected some of the issues raised by the opposing intervenors.  The principal issues raised were that the project as proposed would cause an undue adverse impact to the natural resources in the area, in particular (but not limited to) the view from the Appalachian Trail, impacts to Bicknell’s thrush and northern bog lemming habitat, fragmentation of the Subalpine Fir Heart-leaved Birch Forest, and whether the proposed site was the “best reasonably available site.” 

Maine Mountain Power, LLC’s Request to Reopen the Hearing

By letter dated May 9, 2007, MMP submitted a request to reopen the hearing because it had re-evaluated its initial petition in response to the opposition raised and the option proposed by NRCM to develop the wind farm only on Black Nubble Mountain.  MMP requests that the hearing record be reopened to amend its petition to rezone primarily the parcel located on Black Nubble Mountain.  In the reopened record, MMP wishes to highlight the existing testimony in the record that would clarify the Black Nubble Mountain proposal, including evidence regarding reduced visual and habitat impacts and clearing based upon the scaled-back proposal.  MMP also wishes to provide additional information on the economic viability of a Black Nubble-only project.  As part of its request, MMP asks the Commission to table action on the original project (that included development of Redington as well as Black Nubble Mountain), so that a reopening of the hearing can take place in an efficient manner.

Summary of Comments on Reopening the Hearing

The intervening parties have responded to MMP’s request as follows:  

Intervenors supporting the request stated the view that a reopening of the hearing to allow MMP to present the Black Nubble-only proposal would conform to the Commission’s rules.  These intervenors stated the view that the existing record contains information on the Black Nubble-only project and would need to be clarified and focused by extracting the existing testimony and documents from the existing record.  They stated the view that such a process would minimize administrative tasks, expenses, time and resources.  These intervenors emphasized that there is no need to start an entirely new review and hearing process because the Black Nubble-only project that MMP now seeks is not a new proposal but is a subset of the project that was presented to the Commission at its previous hearing.

Intervenors opposed to the requested record reopening asked that the Commission act on the original proposal covering Redington Pond Range and Black Nubble Mountain instead of allowing a reopening of the hearing after the record has closed and the Commission directed the staff to prepare a denial decision for the Commission to consider.  These intervenors stated the view that if a reopening were to be permitted the process would be confusing and time-consuming because the information on the Black Nubble Mountain site would be difficult to separate from the Redington site, since the testimony and documents are not distinct from one another.  These intervenors stated the view that a Black Nubble-only proposal is a significantly different project requiring additional studies and extensive testimony.  Additionally, these intervenors expressed the belief that reopening the record at this stage should be limited to situations where new evidence has become available that could not have been submitted during the original proceeding, not where (as here) the applicant has significantly changed its proposal. 

MMP responded to these intervenor comments by reiterating that a Black Nubble-only proposal is no more than a scaled-back version of the original project.  MMP also restated the view that a reopening of the hearing to allow a smaller project to be considered would be more efficient than restarting the process in its entirety.  Finally, MMP stated that section 5.18(3) of the Commission’s rules do not limit the circumstances under which a hearing reopening is permitted as the opposing intervenors contend.  In this regard MMP noted that the Commission has reopened the record before and MMP is not aware of such requests being denied. 

Relevant Review Criterion 
Pursuant to Section 5.18(3) of Chapter 5 of the Commission’s Rules, “Prior to issuance of a final order or decision, the Commission may elect to reopen a hearing and extend the time period for public comment in compliance with Chapter 4 of these rules.” 

Staff Recommendation 
The staff recommends a limited reopening of the hearing to allow evidence to be extracted from the record and supplemented as necessary in order to provide due process and a meaningful basis for the Commission to decide the merits of MMP’s Black Nubble-only proposal.  Section 5.18(3) of the Commission’s rules gives the Commission discretion to reopen the hearing on a proposal for which a decision has not been rendered.  No decision has been made in this matter.  There are no specific criteria in the rule by which to judge whether to reopen a hearing.  Therefore, such a decision is for the reasonable discretion of the Commission, which the staff believes should favor a process that is efficient yet fair.  As an illustration, the Commission has reopened a hearing to allow a rezoning petitioner to reduce the size of its landfill proposal and to add new evidence to the record to support that amendment.  Likewise, in this instance, the staff recommends that the Commission reopen the hearing to allow consideration of MMP’s amendment to its rezoning petition that would downsize the proposed project.
In this case, the Commission would be considering a proposal that is familiar to it and all the parties.  It makes sense to reopen this record where considerable, existing evidence would be utilized and the proposed rezoning amendment would be no more than a subset of the original; the Black Nubble portion of the project is as originally proposed and explicated in the current record.  Having familiarity with the record, the staff believes that the Black Nubble information could easily be distinguished from other aspects of the record. 

A clarification of the Black Nubble Mountain proposal and introduction of limited new evidence into the record appropriately dealing only with that proposal would avoid having to duplicate a process that is already underway and would make for a less complicated and costly process in the end.

Accordingly, the staff recommends that the Commission allow the hearing record to be reopened to consider the Black Nubble proposal only.  If the Commission adopts this course, particular questions concerning the types of new evidence to be received should be developed and decided in the context of a pre-hearing conference held by the chair and about which the chair can later report to the full Commission. 

The staff also recommends that a supplemental public hearing be held to allow the Black Nubble-only proposal to be clarified and to introduce new evidence from the parties as necessary to the protection of their due process rights and the development of a sufficient record for the Commission, as the chair determines in the course of a pre-hearing conference. 
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